Project Suspension: What Owners And Contractors Need To Know – NOW!
By Richard J. Wittbrodt1 & Lynsey M. Eaton2

I.

INTRODUCTION
At the end of 2008, the American public was faced with what previously had seemed like an

impossibility – Lehman Brothers Holdings, Inc. filed for bankruptcy.3 Just a few days later, contractors
working on the construction of a Ritz Carlton Hotel and Spa in Rancho Mirage, like so many others,
received more bad news.4 The construction of the Ritz Carlton was funded primarily by Lehman
Brothers and, thanks to Lehman’s impending bankruptcy, the project had lost its funding.5 With this
newfound lack of financial backing and no prospective lender in sight, the owners of the project
suspended it indefinitely while they sought alternative funding.6
This occurrence was the beginning of what now seems like an inexhaustible list of construction
project suspensions in a downward spiraling economy. In fact, by December of 2008, the state of
California had suspended funding that affected 2000-plus infrastructure projects that were already
underway. The suspension affected work on levees, housing, schools and roads.7 By January of 2009,
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$1.8 billion worth of work was in danger of being suspended due to the economic crisis.8 In February,
the California Department of Transportation expanded this list to include more than 100 of its projects
statewide.9 Private projects are not as easily documented, but it is clear that they have been equally as
affected. Although the State of California has restarted work on many of the projects it had
suspended,10 the state financial crisis is all but over, and the financial market for private projects is
anything but certain. In fact, In July of 2009, Governor Schwarzenegger declared a “state of fiscal
emergency” by suspending cash payments and issuing “IOU’s” to vendors, including contractors on state
projects.11
In a time where suspension is not just a possibility, but has become more of a probability,
owners and contractors are left asking: What do I do? The answer is not as simple as it would seem.
The best solution is for all parties to consider a clear and unambiguous suspension clause when
negotiating a construction contract and protect themselves from this scenario from the beginning. But
for many who are already in the midst of projects, or even worse, facing suspension, this is not an
option. In the midst of suspension, owners and contractors are left to evaluate their contract as well as
the interpretation of certain contractual provisions outside suspension in order to determine what
damages were incurred, who is liable for what, and the total amount of potential damages. Given the
lack of case law on the topic, even attorney’s have questions as to how this will play out.
By interpreting language from multiple form contracts in conjunction with decided case law
relating to termination and suspension, this article hopes to shed some light on an area that appears to
be anything but black and white.

II.

DELAY, TERMINATION, AND SUSPENSION
Contrary to what many owners and contractors believe, termination, suspension and delay are

each separate scenarios with different effects and legal obligations/consequences. Treating them the
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same would be a mistake and could cost an owner and/or contractor significant dollar amounts in
damages.

A. Delay
Probably the most heavily litigated and developed of these three scenarios is delay. A
traditional delay in a construction project generally results in a breach of the construction contract.
Depending on the delay, it can result in either an extension of time for the contractor, damages for the
owner, or a combination of additional compensation and an extension of time for the contractor. In a
dispute with regard to compensation, courts will attempt to enforce contract provisions according to the
parties’ intent. The determination of damages owed due to the delay largely depends on whether the
delay is the owner’s risk or the contractor’s risk and whether the delay is excusable or inexcusable.12 The
categorization of a certain delay is largely determined by the agreement between the parties.13
All delays fall into one of three categories: (1) excusable; (2) inexcusable; or (3) compensable.14
Excusable delays are those that are caused by factors beyond the control of both the owner and the
contractor; examples include weather, acts of God, and strikes.15 In cases of excusable delays, the
contractor is entitled to an extension of time but no additional compensation.16
Inexcusable delays are those that are within the control of the contractor; examples include
equipment failure, failure to properly schedule the project, and failure to properly man the project.17
Inexcusable delays do not entitle the contractor to an extension of time or additional compensation.18
In the case of an inexcusable delay, the contractor becomes liable for liquidated or actual damages that
the owner may sustain. While the amount of liquidated damages must be specified in the contract19,
actual damages can come in the form of loss of use/rents, interest and increased financing, extended
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maintenance and operation, and/or special damages.20 However, such actual damages must either arise
naturally from the breach or must have been within the contemplation of the parties at the time of
execution of the prime contract.21
Unlike excusable and inexcusable delays, a compensable delay is any delay to the project caused
by the owner and/or by agents for whose acts and omissions the owner is responsible.22 Examples of
these owner-caused delays include failure to grant site access, delays in responding to requests for
information, or other acts or omissions of the owner that delay the work on the critical path.23 In cases
of compensable delay, the contractor is entitled to both a time extension and additional
compensation.24 Compensable delays can leave the owner liable to the contractor for damages such as
extended overhead and job site costs, equipment standby costs, wage escalation, financing costs, and
extended supervision.25

B. Termination
Unlike a delay, the termination of a contract results in its end and neither party is required to
continue performance under it. However, once the contract is terminated, the parties may still be
entitled to damages based on the termination. The nature and amount of these damages depends,
again, on the way termination is treated in the construction contract.
A termination provision in a construction contract takes one of two forms; the provision is either
a termination “for cause” clause or a termination “for convenience” provision. The most crucial
difference between these two types of termination is that in order for an owner to terminate the
contract “for cause”, the contractor must have materially breached the contract.26 Termination “for
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cause” almost always results in claims back and forth between the owner and the terminated
contractor.27
“Termination for convenience” provisions, on the other hand, allow the owner to terminate the
contract for any reason.28 These provisions generally require the owner to compensate the contractor
for the work actually performed prior to such termination and costs incurred by reason of the
termination.29 However, the amount of this recovery by a contractor will vary depending on the terms
of the contract. For example, unlike the Engineers’ Joint Contract Documents Committee (“EJCDC”) and
the Federal Acquisition Regulation (“FAR”), the American Institute of Architect’s (“AIA”) contracts
expressly allow recovery of “reasonable profit on the work not yet executed” where the contractor was
terminated “for convenience.”30

C. Suspension
As opposed to termination and delay, suspension is a contractually allowable delay during the
course of construction of a project. As such, according to construction law scholars Philip L. Bruner and
Patrick J. O’Connor, Jr., the modern “suspension of work clause” is “nothing more than a compensable
delay authorized and addressed by contract.”31
Prior to the time when contracts commonly contained such clauses, several federal cases
addressed the issue of “compensable delays” where there was no suspension of work clause in the
construction contract.32 In these cases, where the owner or government suspended the contract, the
court generally found that the government or owner was in breach of the contract.33 The
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government/owner was then found solely responsible for the delay and the contractor’s extra costs
associated with the suspension.34
Modernly, most construction contracts include suspension of work provisions which provide for
this scenario and prevent the contractor from claiming a breach of contract. The suspension of work
provision thereby prevents the contractor from seeking all remedies that are associated with breach –
such as a claim of “contract abandonment” by the owner.35 In fact, in many cases, the contractor who is
ordered to suspend work on a project where the contract contains a suspension of work clause would
not automatically be able to terminate the contract and would be required to continue to perform upon
the projects reinstatement. Any refusal to do so would be considered a breach on the part of the
contractor.
By including such a provision, the contract can also limit the compensatory damages the
contractor may recover based on the suspension.36 A perfect example of this is the FAR’s exclusion of
profits from the “adjustment” the contractor may be entitled to due to the government’s suspension of
the work. 37 If the contract had lacked a suspension of work clause excluding profits from recovery, it is
likely that the court may have awarded the contractor profits based on the contractor’s inability to take
on new work in light of the suspension.38
Generally, in order for an owner to invoke the suspension of work clause, the owner must
provide the contractor with written notice of the suspension (the “Suspension Order”).39 Upon receipt
of the Suspension Order, the contractor is required to stop all work and take reasonable steps to
mitigate its damages during the suspension.
That said, conduct of the owner can be constructed as “constructive suspension” (i.e.,
suspension without written notice by the owner). Constructive suspension is any compensable delay
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that is not acknowledged by the owner that occurs under a contract with a “suspension of work”
clause.40 Courts treat the constructive suspension as arising under the contract and within the
“suspension of work” clause. This doctrine allows the contractor to recover under the contract, as
opposed to a claim for breach, even though the owner did not specifically call the stopping of work a
suspension and invoke the suspension clause.

III.

A SIMPLE TWIST OF LANGUAGE: THE EFFECT OF CONTRACT TERMS ON
SUSPENSION
Once the owner of a construction project chooses to suspend work, contractors on the project

are left with many questions: Who is responsible for the extra costs associated with the suspension? Is
the contractor obligated to continue performing under the contract once the suspension is lifted? Can
the contractor terminate the contract if the suspension lasts for an unreasonable period of time? The
answers to these questions are not black and white, and the contractor who does not fully understand
his contractual and legal obligations in the face of suspension could subject himself to further liability.
The first place a contractor should look to understand his legal obligation is to the construction contract.
Most modern construction contracts give the owner the right to “suspend” all or part of the
work on the project for the owner’s convenience. However, the implications of the suspension, how
long the suspension can last, and which party bears the responsibility for costs of the delay, depend on
the language of each specific contract’s suspension provision. This language can vary from contract to
contract – and pre-contract negotiations between the parties. That said, many construction contracts
are based on form contracts created by construction associations or the government.41 In order to
evaluate each party’s legal rights and obligations in a suspension, this article will address four of the
most common form contracts and their suspension provisions in the realm of both public and private
construction projects.
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A. Private Projects: Standard Contract Provisions
On a construction project, every provision of the construction contract can have a serious
impact on the duties and obligations of all of the parties on the project. However, in the world of
private construction projects, the construction contract is rarely uniform. Along with this lack of
uniformity, unfortunately, most contractors do not take the time to read every provision of the contract
to determine how certain provisions might affect them and their performance. And even if they did, an
attempt to negotiate those provisions, depending on the circumstances, may lose that contractor the
job.
In the hopes of addressing – and perhaps doing away with – this issue, certain construction
industry organizations have drafted and published standard contract forms to be used in the
construction industry. While there are several organizations with a specialized focus that have drafted
documents for their particular fragment of the industry,42 the two most common general standard
contracts are products of the American Institute of Architects and the Associated General Contractors of
America.

i. The AIA Contract
The American Institute of Architects (the “AIA”) was founded in New York City in 1857.43 The
purpose of the AIA was to “promote the scientific and practical perfection of its members” and “elevate
the standing of the profession.”44 As a part of this mission, the AIA later developed standard form
contract documents that have since served as models for the design and construction industry. Many
private construction projects use the standard AIA specifications as a part of their project contracts. As
such, when dealing with suspension on a private project, it is likely that most contractors and
subcontractors will be dealing with a similar provision to that found in the AIA documents.
The suspension sections in the AIA general conditions state:
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14.3.1 The Owner may, without cause, order the Contractor in writing to
suspend, delay or interrupt the Work in whole or in part for such period of time as
the Owner may determine.
14.3.2 The Contract Sum and Contract Time shall be adjusted for increases
in the cost and time caused by the suspension, delay or interruption as described in
Subparagraph 14.3.1. Adjustment of the Contract Sum shall include profit. No
adjustment shall be made to the extent:
.1 that performance is, was or would have been so suspended, delayed or
interrupted by another cause for which the Contractor is responsible; or
.2

that an equitable adjustment is made or denied under another

provision of the Contract. 45
Through this language, the AIA contract documents allow the owner to suspend the
construction of a project for “such a period of time as the owner may determine.” Unlike the Federal
government suspension provisions,46 the AIA general conditions do not limit the owner’s suspension to
one for a “reasonable” period of time. In fact, it appears from the reading of this provision that the
owner’s so-called suspension could last for as long as the owner wishes, so long as the contractor is
compensated for the delay in accordance with provision 14.3.2. That said, the contractor may be
entitled to terminate the contract pursuant to section 14.1.2 if the suspension were to last beyond the
lesser of 120 days in any 365-day period or 100 percent of the total number of days scheduled for
completion.47 There is also an argument under Section 14.1.4 that the contractor would be entitled to
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terminate the contract if the suspension lasted for more than sixty (60) consecutive days.48 The owner
could work around these provisions and prevent the contractor from terminating, however, by agreeing
to change orders and time adjustments whenever such a suspension occurs.49

ii. The AGC
The Associated General Contractors of America (the “AGC”) has also developed standard form
contract documents for use in the construction industry.50
The suspension sections of the AGC General Conditions state:
11.1.1

Owner Suspension. Should the Owner order the Contractor

in writing to suspend, delay, or interrupt the performance of the Work for such
period of time as may be determined to be appropriate for the convenience of the
Owner and not due to any act or omission of the Contractor or any person or entity
for whose acts or omissions the Contractor may be liable, then the Contractor shall
immediately suspend, delay or interrupt that portion of the Work as ordered by the
Owner. The Contract Price and the Contract Time shall be equitably adjusted by
Change Order for the cost and delay resulting from any such suspension.
11.1.2

Any action taken by the Owner that is permitted by any other

provisions of the Contract Documents and that results in a suspension of part or all
of the Work does not constitute a suspension of Work under this Paragraph 11.1. 51
The language of the AGC provisions allows a project owner to suspend the construction
project for an appropriate period of time for the owner’s convenience. Similar to the AIA General
Conditions, it appears from the reading of the clause that the owner’s suspension could last for as long
the owner wishes, so long as the contract price and time is equitably adjusted. However, if the owner
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takes any action permitted under the contract which results in suspension, it appears from a strict
reading of these provisions that the contractor would not be entitled to any adjustment of the contract,
even if the resulting suspension lasted for an unreasonable period of time.52 The contractor would likely
be able to make an argument for delay damages in such a situation.

B. Public Projects: Standard Contract Provisions
On most projects, especially with respect to large and/or complex projects, the
relationships, rights, duties, obligations, and allocation of risks between the owner and the general
contractor are defined by a number of documents and drawings. These documents are collectively
referred to as the “contract documents.”53 A contract for a public work may be a brief document
referring to the plans and specifications, the proposal for bids, the information and instructions to
bidders, the notice inviting bids, and the required bid forms for a statement of the obligations of the
parties, making these writings expressly a part of the formal contract.54 While there are several sources
for standard government specifications, the two most common sets of specifications referred to in
government contracts are the Greenbook, in state contracts, and the Federal Acquisition Regualtion
§52.242, in federal contracts.

i. State Contracts: The Greenbook
In public works projects in the state of California, many contracts are governed by specifications
in what is called the “Greenbook.”55 The Greenbook is updated every year and contains standard
specifications for public works of construction. Rather than list such specifications in every contract,
most state contracts simply refer to the Greenbook and incorporate it into their contract.
With regard to suspension for convenience, the Greenbook states:
General.

The Work may be suspended in whole or in part when

determined by the Engineer that the suspension is necessary in the interest of the
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Agency. The Contractor shall comply immediately with any written order of the
Engineer. Such suspension shall be without liability to the Contractor on the Part of
the Agency except as otherwise specified in 6-6.3.
…
Payment for Delays to Contractor. The Contractor will be compensated
for damages incurred due to delays for which the Agency is responsible. Such
actual costs will be determined by the Engineer. The Agency will not be liable for
damages which the Contractor could have avoided by reasonable means, such as
judicious handling of forces, equipment, or plant. The determination of what
damages the Contractor could have avoided will be made by the Engineer.56
Like the AIA and AGC standard specifications, the Greenbook allows the state to suspend
construction and does not provide time limitations on how long a suspension may last. However, these
provisions give the Engineer a minimal amount of discretion when it comes to determining the amount
of compensation that the contractor will receive from the suspension. The actual costs of the damages
incurred due to the suspension are determined by the Engineer. The Engineer is also responsible for
determining which of the contractor’s damages could have been reasonably avoided. This means that
upon suspension, the contractor on a state project must diligently evaluate how to handle the
suspension with regard to labor, materials and equipment in order to avoid any excess costs.

ii. Federal Acquisition Regulation §52.242
Where California state projects are governed by the Greenbook, Federal construction contracts
are most often governed by the Federal Acquisition Regulation (“FAR”). Examples of Federal projects
include ….
Section 52.242-14 of the FAR deals with the suspension of federal construction projects and
states:
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(a) The Contracting Officer may order the Contractor, in writing, to
suspend, delay, or interrupt all or any part of the work of this contract for the
period of time that the Contracting Officer determines appropriate for the
convenience of the Government.
(b) If the performance of all or any part of the work is, for an unreasonable
period of time, suspended, delayed, or interrupted (1) by an act of the Contracting
Officer in the administration of this contract, or (2) by the Contracting Officer's
failure to act within the time specified in this contract (or within a reasonable time
if not specified), an adjustment shall be made for any increase in the cost of
performance of this contract (excluding profit) necessarily caused by the
unreasonable suspension, delay, or interruption, and the contract modified in
writing accordingly. However, no adjustment shall be made under this clause for
any suspension, delay, or interruption to the extent that performance would have
been so suspended, delayed, or interrupted by any other cause, including the fault
or negligence of the Contractor, or for which an equitable adjustment is provided
for or excluded under any other term or condition of this contract.
(c) A claim under this clause shall not be allowed (1) for any costs incurred
more than 20 days before the Contractor shall have notified the Contracting Officer
in writing of the act or failure to act involved (but this requirement shall not apply
as to a claim resulting from a suspension order), and (2) unless the claim, in an
amount stated, is asserted in writing as soon as practicable after the termination of
the suspension, delay, or interruption, but not later than the date of final payment
under the contract.
This “Suspension of Work” clause provides that the government, at its convenience, may require
the contractor, by written order, to suspend or delay all or part of the construction on a project. The
suspension can be for any period of time that the Contracting Officer determines is appropriate. If the
suspension is later lifted, and the contractor submits a request for compensation, the government must
make an equitable adjustment in the cost of performance of the contract, so long as the delay was (1)
for an unreasonable period of time, AND (2) the suspension was caused by an act or a failure to act by

the government.57 Presumably, under this language, if the suspension were for a “reasonable” period of
time, then the contractor would not be compensated for that portion of the delay.
Whether a particular delay is reasonable or not depends upon the circumstances of the
particular case.58 Based on cases addressing this issue, delay caused by defective government
specifications has been determined to be per se unreasonable,59 whereas delay, concurrent with
extreme winter weather conditions, which would have prevented the contractor from working at the
site,60 was considered a reasonable. Thus, the “reasonableness” of a particular delay will be determined
on a case by case basis.
However, given the recent economic turmoil and the fall-out of private and public funding, it
seems that the more timely issue is what constitutes an act or a failure to act by the government for
purposes of recovery by the contractor under the FAR. In the 1976 case C.H. Leavell & Co. v. United
States, the Court held that an equitable adjustment was available under the “suspension of work” clause
for an unreasonable suspension, even though the cause of the suspension was an appropriation cutoff.61 In 1978, the Court in S.A. Healy Co. v. United States extended this ruling, finding that an equitable
adjustment for losses incurred in a suspension caused by a lack of funding was appropriate even though
the contract contained a “funds available clause.”62 Other such examples of owner-caused acts or
omissions are the owner’s failure to respond to requests for deviation or interpretation,63 failure to
provide the required construction permit,64 and late issuance of a notice to proceed.65 Under each of
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these circumstances the court held the suspension was unreasonable and resulted at the hands of the
government. Thus, the contractor was able to recover for the delay.
It is important to note, however, that under the FAR suspension provision no adjustment is to be
made to the extent that performance would have otherwise been suspended, delayed or interrupted by
any other cause, including the fault of the contractor. The provision of an equitable adjustment is also
limited by the other terms of the contract. So, when evaluating whether or not the contractor is able to
recover, it is important to look at provisions in the contract beyond the one related to suspension.
It is also worth noting that the FAR provides simply for an “adjustment”, as opposed to the
“equitable adjustment” presumably contemplated by the AIA and the AGC.66 However, courts
interpreting the FAR language continue to refer to the adjustment as an equitable one, and the
distinction may be nothing more than semantics.67

IV.

DAMAGES FOR SUSPENSION
In the midst of so much speculation and interpretation, one thing is clear: the price of

suspension is not cheap. Not only does the suspended contractor continue to sustain overhead costs as
a result of the delay, but, if the suspension is long enough, the contractor could be prevented from
taking future projects that might overlap with the extended schedule. And, what if during the course of
the delay the cost of materials or labor rates change substantially?68 Each of these increased costs
would have been unforeseeable at the time of contracting, and it is highly unlikely that the contractor
has prepared for them. The question then becomes: Who is responsible for these damages?
As anyone who has ever litigated a construction case knows, it is difficult to calculate the
damages sustained by parties after any type of delay has occurred.69 Thus, it is fair to say that this
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process takes on new complications when, as was the case with the Ritz Carlton in Rancho Mirage,70 the
underlying cause of the suspension was of no direct fault of any contracting party. So what to do? The
legal approach to answering this question depends largely on the project’s status as public or private,
and again on the terms of the contract documents.
Unfortunately, this issue has not been as heavily litigated in the realm of private construction
projects. While there are many cases focusing on damages related to terminations for convenience by
the owner, there are no published cases interpreting the AIA or the AGC suspension provisions.71 As
such, the best guidance for how a court might interpret these contract provisions is the way termination
clauses and the more heavily litigated federal government suspension provisions have been construed.
Although this section focuses largely on public construction contracts and cases, the same principles and
interpretation of language can be used to interpret suspension of work provisions in private contracts.
Thus, for purposes of this section, the availability of the following damages applies to both private and
public contracts. However, it will be noted where deviations occur or recovery of a specific damage is
limited or unavailable.
Like delay damages, damages for suspension of work could include extended overhead costs,
job site costs, equipment standby costs, financing costs, wage escalation, material increases and
extended supervision. However, unlike delay damages which are determined by the court, because
suspension is provided for in the construction contract, the contractor’s recovery is governed by the
contract language in the suspension of work provision and anything not covered by this provision or
explicitly excluded would not be recoverable by the contractor.
Time Extensions. First and foremost, almost all suspension of work provisions provide for some
extension of time in order to complete the work. The AIA and AGC specifically provide for an
adjustment to the “Contract Time.”72 And while the California Greenbook and the federal government’s
FAR provisions do not specifically mention a time adjustment, they don’t exclude one either.73 It could
be argued that if no time extension was given, based on the language in these provisions, “damages
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incurred” would include the contractor’s recovery of liquidated damages for any delay in the completion
of the project attributable to the suspension.
Such a time extension should be, at a minimum, equal to the length of the suspension and could
be done by change order or construction change directive. The contractor may also be entitled to
additional time caused by demobilization and remobilization (once the project “restarts”).
Overhead Costs. One of the largest and most highly litigated issues in the realm of government
contracts is the contractor’s ability to recover overhead costs after the suspension of a government
project. As mentioned previously, this issue has not been addressed with regard to the AIA or AGC
suspension provisions or private contracts. However, this issue is an important one, as in many cases
the contractor will claim that it is forced to “stand-by” for an extended period of time and therefore is
unable to take on additional work due to the uncertainty of the present contract. Courts have
determined that in order to recover, the contractor must prove the following three elements: (1) that
there was a delay and the delay was caused by the government, (2) that the contractor was required to
wait and be on standby, and (3) that the contractor could not have taken on other work.74
Profits. The AIA contract specifically provides for the recovery of profits. And while the AGC
contract and the Greenbook specifications do not specifically provide for recovery of profits, the AGC’s
reference to an adjustment to the “Contract Price” and the Greenbook’s failure to exclude them makes
their recovery likely.75
It is also worth reinforcing the fact that, unlike the other form contract suspension provisions,
the FAR specifically excludes profit from recovery by the contractor. Thus, if the contractor were to be
delayed due to a suspension and be prohibited from taking further work, it is still possible that, even
though he would be compensated for his time and potentially his overhead76, he would be in a worse
position due to the suspension. Because of this, a contractor should carefully evaluate all aspects of the
suspension and determine whether there is another avenue for recovery of his profits. For example,
when a change in performance provided for by the contract occurs during the time the contractor’s
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progress has been suspended by the owner, the contractor should allocate the claimed profit between
the suspension of work clause and the changes-clause in the contract.77 This way, the contractor will be
able to recover those profits attributable to the change in performance.
Where profits are recoverable, the best guide for calculation of profits in the realm of
suspension would be the calculation of profits on costs incurred due to delays. In case law addressing
delay damages, recovery is limited to a “reasonable” profit.78 This profit may not be the same amount
incorporated into the original contract or bid amount.79 Instead, the risk involved is usually evaluated
and used to calculate profits – i.e., the higher the risk the higher the profit margin.80 Generally, ten
percent is an accepted rate of profit and is a good indicator of how much the contractor can expect to
recover.81
Material Escalation. When a contractor is unable to order materials due to a delay in the critical
path under the contract, the contractor is often faced with a situation in which he may not be able to
take advantage of the prices on which he based his bid.82 If the contractor is unable to order the
material at the time it was originally contemplated due to a suspension, and the cost for that material
rises, then the contractor should be able to recover for this escalation in price.83 The difference
between the contemplated price and the actual expense constitutes a legitimate and compensable
element of these damages.84
Labor Costs. Labor costs include the basic wages for the employees of the contractor who
perform work on the project. Owners should be prepared to compensate the contractor for labor costs
directly associated with the suspension (i.e., protecting the property during the time of suspension (e.g.,
if the envelope is not complete, plywood over window and door openings, roof openings, protection of
material stored on site, etc.), or labor to demobilize). In addition, the contractor is likely to incur wage
escalation costs as well as idle-labor costs, both of which are recoverable.
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Most contract bids are predicated on a calculation of hourly labor rates. These rates account for
rates existing at bid time, the number of hours expected to be billed in a given period and foreseeable
increases.85 If the contractor is forced to stay on the project for longer than originally expected due to a
suspension, and the cost for labor increases beyond the contractor’s original calculation, then the
contractor should be able to recover for this escalation in wages. Thus, the contractor would be entitled
to wage escalation costs – i.e., the difference between the actual expenditure and the “planned”
expenditure.86 (Note that some prevailing wage rate classifications are locked in for the duration of the
work and may not be affected by a suspension)
Moreover, during periods of delay or suspension, it might be necessary for the contractor to
retain workers or supervisors even though no work is being performed because it is not feasible to
dismiss them. In such cases, contractors have been permitted to recover these idle-labor costs.87
Equipment Standby Costs. Where a suspended contractor has equipment that is idle, but is
impractical to transport and use on another job, the contractor may recover these costs.88 With regard
to contractor-owned equipment, because idle equipment does not suffer any wear and tear, courts
frequently allow the contractor to only recover 50 percent of the AGC Schedule rate.89 Conversely,
courts allow the contractor to recover the actual costs of rented equipment. However, the contractor
must mitigate his damages and return rented equipment during the suspension if it is feasible and
economical under the circumstances.90
Prompt Payment Penalties/Release of Retention. Under California Civil Code section 3260, an
owner of a private work of improvement must release retention funds withheld from the contractor
within forty-five (45) days of the date of completion. A cessation of labor for sixty (60) continuous days
qualifies as actual completion under the statute. Thus, if a project has been suspended and there has
been a cessation of labor for sixty (60) continuous days, an owner must release retention funds within
forty-five (45) days, regardless of whether the project is to resume in the near future. If the owner or
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general contractor wrongfully fails to make payment in accordance with the statutory provisions, the
owner or general contractor would be assessed a statutory penalty of two percent per month on the
amount due “in lieu of any interest otherwise due.”91 The Public Contract code provides for similar
penalties on public works of improvement.
Release of the Surety. The potential release of the surety on a project due to a suspension is a
valid concern for the owner. However, cases addressing situations where the surety is released from its
obligation to pay on the bond require that the surety show that the bonded contract was materially
altered without the surety’s consent.92 A material alteration is one that works a change in the meaning
or legal effect of the contract.93 The bond and the contract must be construed together, as the bond
incorporates the terms of the contract into the bond, “so that the scope of the bond is determined by
the limits of the *+ contract.”94 The terms of the Performance Bonds for the Project more than likely will
specifically incorporate the contract (which provides for suspension). Thus, the surety most likely
cannot assert that a suspension is a material alteration,95 thereby precluding its release. That said, the
surety should receive a copy of the Suspension Order.
Other Costs. More obvious costs that a contractor should be able to recover for will be: direct
job site expenses such as telephone costs, additional or increased insurance costs, and extra bond
premium expenses. Less obvious costs that a contractor could potentially recover include: impairment
of bonding capability and loss of profits from impairment of capital.96

V.

PROTECTION FROM SUSPENSION
Understanding the rights and legal obligations of parties under certain provisions of a contract is

only a step in the right direction. In order for an owner or a contractor to fully protect itself from
unseen problems associated with suspension, the party must do ample research before entering into
any contract and follow specific procedures post-contract in order to preserve its rights.
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A. Pre-Contract
As it is with most business dealings, the best course of action for any owner or contractor is to
take the necessary steps to protect his interests before problems arise. By researching projects prior to
acceptance,97 only taking projects with sufficient financial support from the beginning, and negotiating
favorable contract terms, a contractor can attempt to avoid projects which are likely to end in delays
and, in the event that a suspension does occur, have a better understanding of his contractual risks and
compensable damages.
While negotiating contract terms may be determined by the relative negotiation strength of
each party to the proposed contract, given the current state of the economy, making an effort to
address certain issues before they arise is a necessity. For example, in order to assist in the calculation
of costs and avoid any ambiguity, the owner and contractor should work to define certain terms in the
contract.
When negotiating the contract, both owners and contractors should consider the following:


It is important to define what damages are included in “costs.”98 When making this
determination, both the owner and the contractor should keep in mind all costs that
would be associated with a suspension or delay. Should “costs” include unabsorbed
overhead created by an idle plant, lost profits, and any other standby costs? Parties
might also consider limiting damages by providing a liquidated damages provision for
suspension (a popular provision in public contracts) as a “daily rate”. Although a
liquidated damages provision might seem like an attractive option due to the guarantee
of payment, contractors should be cautious of accepting such provisions. Often, the
damages that the contractor incurs greatly exceed that allowed by the liquidated
damages provision. In these situations, if the contractor’s contract contained a
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liquidated damages provision for suspension, the contractor would be barred from full
recovery.


For private projects, one of the most overlooked (and thus underutilized) tool a
contractor has is California Civil Code Section 3110.5. In general, for projects with a
contract value of more than $5.0 million (or more than $1.0 million for tenant
improvement projects) the owner must “post project security” for the benefit of the
contractor in amounts varying from 15-25% (depending on when the project is initially
scheduled to be substantially complete) of the contract value. There are three
acceptable types of security that an owner can post: a payment bond, an irrevocable
letter of credit, or the owner can deposit funds directly to an escrow account. This code
section cannot be waived by the contractor. However, to date, most contractors have
not forced owners to comply with this code section for fear of losing the contract to
another bidder. Given the current state of the economy and the risk of suspension, all
contractors must consider requiring compliance with this code section.



As an owner, it may be wise to eliminate the recovery of profits altogether.



It is important to note that the contractor should be familiar with the suspension of
work provision in its particular contract and make special note of any owner notification
requirements so as to timely notify the owner when a work suspension occurs.99



It has been suggested that when facing the AIA suspension provision, as discussed
above, the contractor may want to delete subparagraph 14.3.2 in its entirety.100



In federal contracts, as previously discussed, an ambiguity may arise as to the
“reasonableness” of a particular suspension. In order to avoid such ambiguity, the best
course of action would be to define what constitutes a reasonable delay. The parties
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should also consider including the duration of a reasonable delay as applied to specific
circumstances.101


In some states, a general contractor may attempt to protect itself from liability through
the use of a “pay-if-paid” clause. Its hope is to avoid the circumstances discussed
previously where the Owner loses funding (or goes bankrupt) and is no longer able to
pay, and the general contractor remains liable on its contracts with subcontractors.
However, in California, these contract provisions are deemed void as a matter of public
policy.102



Owners will often add provisions to their contracts that specifically preclude a
contractor’s claim of abandonment. If a complex construction project runs into trouble
due to erroneous/defective plans, unanticipated site conditions, or substantial changes
requested by the owner, the project is usually completed late and materially overbudget. 103 In situations such as these, a contractor will often claim entitlement to the
total cost of performing the work under the doctrine of abandonment of contract.
California courts permit recovery under this doctrine, which is also known as the
“cardinal change” doctrine.104 Once a contractor proves abandonment of contract, the
contractor is entitled to recover on a quantum meruit or total cost basis and is not
limited by the contract price.105
The abandonment of contract doctrine is favorable to contractors who have incurred
numerous damages. Owners, however, often include contract provisions that preclude
this type of recovery. Contractors should examine all contract terms relating to change
orders and payment procedures. Owners will often include language in the contract
that contains an affirmative statement that by executing a change order, the parties
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have reached accord and satisfaction for direct and indirect costs arising from the
change, including delay, inefficiency, and acceleration costs.106

B. Post Contract
Unfortunately, for the most part, no one saw this financial storm coming. While contracting
around these issues in future contracts is the best course of action, most contractors are currently
facing the likelihood of suspension or an actual suspension with standard form provisions like that of the
AIA in their contract. Under these types of provisions, the owner is permitted to suspend work for as
long as the owner may determine necessary. Often, the contractor will be unaware of how long the
suspension period will last. Once a contractor has encountered a suspension of work, it is important to
begin monitoring and documenting all additional costs associated with the suspension of work.107
Keep Detailed and Accurate Records During All Phases of Construction. Accurate and complete
records are the principal source of evidence for verifying that the contractor’s work conformed to the
contract documents. Proper record management is key to resolving proof of time delays and
damages.108 During the entire period of performance, the contractor should establish and maintain an
effective record-keeping system.
Preserve All Statutory Rights. Once a contractor is faced with an actual suspension of the
project, it is important that the contractor preserve all of his rights and remedies. In most states, the
remedies available to contractors include mechanic’s liens, stop notices and bonds. On private works of
improvement, all of these remedies are available to contractors.109 However, on public works of
improvements, there is no right to a mechanic’s lien and only subcontractors have the ability to serve a
stop notice and make a claim on a payment bond.110
Bringing Claims Against The Owner. Once there has been a suspension on a project, and the
contractor has identified the problems that were encountered in the project, the contractor must
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determine if he is entitled to recover money and/or a time extension for such claims. Again, it is
important that the contractor review the suspension clause in the construction contract. This can be
determinative as to whether the contractor will be able to recover costs associated with the suspension,
whether the contractor can terminate the contract based on the suspension, or whether the contractor
is obligated to continue performance. It is at this stage in the suspension process where contractors and
owners alike should seek legal counsel in order to determine their prospective damage and liability.
Prompt Payment Claims in Private Contracts. Although a project owner might be able to avoid
liability for paying a contractor any amounts due to suspension, the owner is liable for all payments due
prior to the delay and/or suspension. Under California Civil Code section 3260, an owner of a private
work of improvement must release retention funds withheld from the contractor within forty-five (45)
days of the date of completion. As was mentioned previously, a cessation of labor for sixty (60)
continuous days qualifies as actual completion under the statute.111 Thus, if a project has been
suspended and there has been a cessation of labor for sixty (60) continuous days, an owner must release
retention funds within forty-five (45) days, regardless of whether the project is to resume in the near
future.112 If the owner or general contractor wrongfully fails to make payment in accordance with the
statutory provisions, the owner or general contractor would be assessed a statutory penalty of two
percent per month on the amount due “in lieu of any interest otherwise due.”113
Prompt Payment Claims in Public Contracts. As previously discussed, when a public project is
suspended, a contractor might not receive any compensation for the duration of the suspension.
However, a contractor is entitled to progress payments for all work that has been completed before the
suspension.114 Moreover, the California Public Contract Code provides a remedy for subcontractors who
are not paid in a timely manner. Section 10262.5 of the California Public Contract Code requires prime
contractors and subcontractors to pay their subcontractors not later than ten days after receipt of each
progress payment, unless otherwise agreed to in writing, the amounts allowed on account of the work
performed by the subcontractors. The law imposes a penalty of two percent per month, payable to the
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contractor for noncompliance. The prevailing party in an action to recover a progress payment
wrongfully withheld is entitled to recover attorneys’ fees and costs.115
It is worth noting that Public Contract Code section 10261.5 also provides that any state agency
that fails to make a progress payment request shall pay interest to the contractor at the rate set forth in
Code of Civil Procedure §685.010, namely, ten percent. The law also requires that state agencies review
and process progress payment requests as soon as practicable.

C. In Bankruptcy
Given the current economic situation, the number of distressed projects and the number of
owners and contractors filing for bankruptcy has skyrocketed. For subcontractors and other parties on
the project, bankruptcy is riddled with unknown rules and countless concerns, as either a creditor or a
debtor of the bankrupt party. Subcontractors are particularly vulnerable during a bankruptcy because
they are often the first to provide services to a project and the last to receive payment.116 Thus, it is
imperative that parties understand how to deal with claims in a bankruptcy as it could significantly
affect a creditor’s rights and remedies.
When an owner or general contractor files for bankruptcy while a project is still under
construction, it is crucial that the owner and the contractor determine whether the project will go
forward or cease. If a Chapter 7 bankruptcy petition was filed, it is most likely that the project will
cease, whereas in a Chapter 11 bankruptcy it is possible that the project will continue.117
Regardless of whether it is the owner, general contractor, or subcontractor who files for
bankruptcy, the party filing for bankruptcy has the option whether to continue on the project (assume
the executory contract) or discontinue work on the project (reject the executory contract).118 The right
to assume or reject the contract must be exercised within the statutory time limits.119 Any debtor who
is unsure as to whether they are required to perform under a contract for a party who is in bankruptcy
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should immediately seek legal counsel to either work with the debtor to assume or reject the contract,
or ask the court to set a deadline for assumption/rejection. Ultimately, the bankruptcy judge has the
discretion whether to grant the assumption or rejection of the contract.
Finally, if an Owner files for bankruptcy, the general contractor, subcontractors and material
suppliers are not precluded from protecting their statutory rights (i.e., recording a mechanic’s lien or
serving a stop notice on the construction lender).120 Thus, those entities must be extremely diligent in
seeking legal counsel to determine the procedure to follow in order to enforce these rights.

VI.

CONCLUSION
The construction industry is an important part of the national and state economies. In order to

continue to be a successful part of that economy, owners and contractors must have a clearer
understanding of their rights, duties and obligations to each other now and for future projects.
Hopefully this article raises awareness that there remains material uncertainty in the contracts that are
widely used in the construction industry, so that parties can address those uncertainties in future
dealings.
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